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An unprecedented number of works circulate on the Internet. Users not only
share this “artistic and scientific pandemonium” but also play a key-role in
present-day participatory procedures of culture production. Some authors call it
“bastard” culture, while others speak of an “amateur” culture capable of
wakening users from their sleep of ages. User-generated content has become the
driving force of the internet informational revolution, which brings back to the
discussion table some good-old-fashioned academic opinions related to noneconomic incentives for creation and a “direct and immediate causal link” between
the unimpeded use of works and the promotion of arts and science. Given that
competent cultural bodies aim at promoting education, the former could look out of
the window and undertake initiatives so as to innovatively classify works and
activate flexible mechanisms, so that users would be enabled to take maximum
advantage of present-day possibilities of accessing culture and science. This would
allow people to experiment on previous artistic and scientific knowledge and
would, thus, guarantee the prerequisite for the rise of new intellectual movements.
Each user might, then, have the capacity to submit her unique proposals and ideas,
not only to support informational revolution but, to declare informational
democratization as well.
1. Introduction
An ever-increasing number of young artists “upload” astonishing works,
which users share without any costs1. More and more scientists publish their articles
free of charge in several digital academic repositories2. Countless platforms
encourage this “artistic and scientific pandemonium”, while users play a key-role in
the participatory3 process of cultural production4. Some scholars speak of a new
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Morishima et al. (eds), Digital Libraries: Knowledge, Information, and Data in an Open Access
Society, 18th International Conference on Asia-Pacific Digital Libraries, ICADL 2016, Springer,
pp. 351-365.
2
See e.g. http://www.oapen.org/home.
3
The term “participatory culture” was introduced by Henry Jenkins (Henry Jenkins, “Textual
Poachers. Television fans and participatory culture”, London, New York, 1991).
4
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“bastard”5 culture, where multiple participants and practices blend together. Others
welcome new genres of works that users create (“amateur culture”)6 as the (latter’s)
first breath after their deep “consumerist coma”7 and argue that user-generated
content has become the driving force of the internet informational revolution8.
How does the law treat such pandemonium? Under the European Intellectual
Property (IP) regime, almost “everything” appears to be protected. Software,
computer programs, pharmaceutical products9, plant varieties10 or even “animals”11
are capable of being the subject-matter of IP rights. One could argue that only a
human falls outside this protection zone, albeit, only with regard to her “physical
substance and natural status”, given that items of our “digital personality”12 could
perhaps be considered as parts of a database protected by a sui generis IP right13.
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27 of the Agreement on Trade-Related Aspects of Intellectual Property Rights must be interpreted
as meaning that the invention of a pharmaceutical product such as the active chemical compound
of a medicinal product is, in the absence of a derogation in accordance with Article 27(2) or (3),
capable of being the subject-matter of a patent, under the conditions set out in Article 27(1) […]”.
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Given the contradictions between current norms and laws, this article
investigates several factors which encourage creativity and explores the various
incentives of creators. Moreover, it argues that each work’s purpose and nature are
different and, thus, law should not treat all products of human mind in the same
way. Furthermore, it suggests that temporary rights of authors over their intangible
works should not be treated as rights to physical property. Finally, given the
uniqueness and dissimilar economic function of each kind of works, it examines
whether flexible solutions could be implemented, so as to achieve the right balance
between conflicting interests.
2. Debating on creativity and incentives (and experimenting on databases)
Birds did sing before the “invention” of Intellectual Property rights. Indeed,
creativity is a phenomenon much broader than that of commercial transactions.
Given that it appeared earlier than commerce14, its study demands the
understanding both of the creative procedure and the development of an artistic and
scientific culture15. The latter, as some commentators put it, is different from
several “economic models’ culture”16 and is, thus, treated as a network of sources
and activities, where multiple persons participate17.
Magnificent works have been created due to an opportunity of unimpeded use
of and experimentation on previous works18. For instance, in the field of arts, great
musical movements, such as Jazz, Blues or Folk, were born thanks to the
opportunity for authors to freely use previous works19. Moreover, free use of works
constituted the foundation for audiovisual arts20. Such practices of “borrowing
2003), p. 25; Giancarlo Frosio, Communia and the European Public Domain Project, id, p. 25;
Mark Davison, Database Protection: The Commodification of Information, in L. Guibault and
P.B. Hugenholtz (eds), The Future of the Public Domain, Identifying the Commons in Information
Law, 2006 Kluwer Law International, pp. 167–189.
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As some scholars argue, unimpeded use and circulation of information is an important input to
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O.B. Arewa, From J.C. Bach to Hip Hop: Musical Borrowing, Copyright and Cultural Context,
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Annotated Bibliography, Negativland, Two Relations to a Cultural Public Domain, 66 L. &
Contemp. Probs. 239-262 (2003).
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without license” were treated as a “cultural dialogue”, rather than having been
condemned as “illegal deeds”21. Examples of creating important works due to freeuse and without-license-experiments are numerous22 and, as such, one could
mention present-day works (e.g. movie “Kill Bill”23) or older ones (e.g. William
Shakespeare’s24).
Setting aside the fields of arts, unimpeded access to existing works and their
use without license used to be and are still fundamental for the progress of
science25. This is something that many scientists have claimed. Namely, in 1675
Isaac Newton famously wrote to Robert Hooke “if I have seen further [than others]
it is by standing upon the shoulders of giants”26. Furthermore, an open access
environment with regard to academic works is strongly supported by old27 and
present-day authors. More precisely, some demand “open access to knowledge”,
where “knowledge” stands for any document, data, image, multimedia et cetera,
and “open” means this kind of access that allows anyone to freely (re)use and
(re)distribute works28. Some academics argue that copyright for academic works is
unreasonable, given that scientists aim at reputation rather than royalties and, thus,
money29.
Given the above opinions, one could argue that unimpeded use of works
promotes creativity and, thus, arts and science. However, Intellectual Property
theories generally recognize that works shall be protected so as to offer authors
financial incentives to create. This is absolutely reasonable, given that no one could
21

C.J. Homburg, The Copy Turns Original, Amsterdam, Banjamins, 1996.
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Shakespeare “borrowed” multiple preexisting works. See Julie E. Cohen, Copyright,
Commodification, and Culture, id, pp. 144, 145.
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See Lawrence Lessig, Copyright And Science: A plea for skeptics, Tokyo University, October
5, 2009, where Lessig argues that copyright for scientific works makes no sense and that
distribution model for such works must be based on sharing. Lessig finds it unthinkable that any
protection model applied to commercialized goods should apply to science.
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The Columbia World of Quotations No. 41418 (1996) – Quoting Isaac Newton’s Feb. 5, 1675
Letter to Robert Hooke. See also Graeme B. Dinwoodie, Rochelle Cooper Dreyfuss, Patenting
Science: Protecting the Domain of Accessible Knowledge, in L. Guibault and P.B. Hugenholtz
(eds), The Future of the Public Domain, id, p. 195.
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Science, Theoretical and Empirical Investigations, Chicago, University of Chicago Press, 1973,
pp. 267, 273.
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Rufus Pollock & Jo Walsh, Open Knowledge Foundation Open Knowledge: Promises and
Challenges, in Melanie Dulong de Rosnay and Juan Carlos De Martin (eds), The Digital Public
Domain, id, p. 125.
29
Marc Scheufen, Copyright Versus Open Access, On the organization and International Political
Economy of Access to Scientific Knowledge, Springer International Publishing Switzerland,
2015, pp. 47-51.
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ask, for instance, a songwriter to publish her song free of charge. These generally
accepted theories are strongly supported by private enterprises, which tend to put
pressure on the legislator to secure their economic interests30. The firms claim that
it is rigorous protection of works that offers the financial incentives to creators to
produce more works of better quality.
Nevertheless, some academics argue that private enterprises hold such
opinions in order to promote their own economic interests rather than the authors’.
Furthermore, commentators note that creators’ incentives have always been
intrinsic. As some scholars put it, it is the very knowledge and communication
between scientists or artists that motivates them to produce their works31. Besides,
as humans, all authors have the need to create32. Moreover, some believe that the
unique incentive is “love” for science33 or art34, while others claim that people
create because they are inspired or because they have an idea or a concern35 and not
30

Many scholars comment that private enterprises play a leading role during the law-making
process. For instance, several academics argue that Disney put pressure on Congress to pass the
Sonny Bono Copyright Term Extension Act. See Marc Scheufen, Copyright Versus Open Access,
id, p. 20, Leveque F. & Meniere Y., The economics of patents and copyright, 2004, p. 68, Corigan
R. & Rogers M., The economics of copyright, World Economics, 2005, p. 164. Moreover, the Act
mentioned above was renamed by academics “Mickey Mouse Copyright Extension Act”. See
Richard Stallman, Free software Free society, Selected Essays of Richard M. Stallman, (ed.
Joshua Gay), Free Software Foundation Inc., 2002, p. 141. In other cases, some mention that law
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draft the rules by which “they would live”, James Boyle, The Public Domain, Enclosing the
Commons of the Mind, 2008, Yale University Press, p. 56. See also Jessica Litman, Digital
Copyright (Amherst: Prometheus, 2001), pp. 22–69, Neil W. Netanel, “Why Has Copyright
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Macmillan (Cheltenham: Edward Elgar, 2008), pp. 3–34.
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2001, Duke University School of Law.
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Anarchist Triumphant: Free Software and the Death of Copyright, in Elkin Koren & N. Weinstock
Netanel (eds), The Commodification of Information, The Hague, Kluwer Law International 2002,
pp. 107-131. See also Maurice Schellekens, Free and Open Source Software: An Answer to
Commodification?, in L. Guibault and P.B. Hugenholtz (eds), The Future of the Public Domain,
id, p. 309.
34
James Boyle Foreword: The Opposite of Property?, id, p. 17.
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For instance see Julie E. Cohen, Creativity and Culture in Copyright Theory, 40 U.C. Davis L.
Rev., p. 1151 (2007); Jeanne C. Fromer, A Psychology of Intellectual Property, 104 Nw. U. L.
Rev., p. 1441, pp. 1443-44 (2010); Eric E. Johnson, Intellectual Property and the Incentive
Fallacy, 39 Fla. St. U. L. Rev. p. 623, p. 627 (2012); Gregory N. Mandel, Left-Brain Versus
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for money36. As some observe, works created “under (firms’) orders” are “less
original” or -to some- not creative at all37. Thus, in this context, it is companies38
rather than authors the ones interested in financial benefits derived from the
exploitation of works39.
All the opinions mentioned above are just trying to (theoretically) approach
artists’ and scientists’ “mental world”. One must accept that creation is indeed a
personal matter and, hence, each author creates her works for different reasons and
due to her own motives. Thus, incentives may be either intrinsic or financial.
So how could one conclude whether it is rigorous protection of works or their
unimpeded use that encourages creativity and promotes arts and science? An
experiment could be a scientific way to examine this. In two different countries,
two dissimilar systems could be applied; one of strict protection of works and
another of no protection. After many years, one could study the results and examine
in which country more works of better quality would have been produced.
However, this experiment has already been conducted. Under Directive
96/9/EC of the European Parliament and of the Council of 11 March 1996 on the
legal protection of databases, European unoriginal databases were protected. On the
other hand, the US legislator did not grant such sui generis rights, while the
Supreme Court was clear; unoriginal collections of facts shall not be protected40.
Studying the results of the US-EU “experiment”, we see that the European
databases’ production increased for a short (one-year) period, after which it
returned to its previous level. On the other hand, the American databases’
production showed a steady increasing trend41.
Furthermore, the European overprotection led to production of “bad-quality”
databases, such as assortment of advertisement or collections of hyper-links to
parenting resources. Thus, some authors questioned whether these collections were
Innovators, 86 Notre Dame L. Rev., p. 2091 (2011); Diane Leenheer Zimmerman, Copyright as
Incentives: Did We Just Imagine That?, 12 Theoretical Inquiries in Law (12.1), 2011, p. 29.
36
Mihaly Csikszentmihalyi, Creativity, Flow and the Psychology of Discovery and Invention,
New York, Harper Collins, 1996. See also Jessica Silbey, The Eureka Myth: Creators, Innovators,
and Everyday Intellectual Property. Lessig distinguishes between “professionals” and “creators”,
where the former create works for economic purposes, while the latter are motivated by love for
their works. See Lawrence Lessig, Copyright And Science: A plea for skeptics, id.
37
Teresa Μ. Amabile, Creativity in Context, Boulder, Westview Press, 1996.
38
Richard Stallman, Free Software Free Society, id, p. 87.
39
See Michael W. Carroll, Whose Music Is It Anyway? How We Came to View Musical
Expression as a Form of Property, University of Cincinnati Law Review, Vol. 72, 2004, pp. 14051496.
40
Feist v. Rural Telephone Service, 499 U.S. 340 (1991).
41
James Boyle & Jennifer Jenkins, Intellectual Property: Law & The Information Society, Cases
and Materials, 3rd Edition, 2016, pp. 316-319. See also S. Maurer, Across Two Worlds: Database
Protection in the US and Europe, Industry Canada’s Conference on Intellectual Property and
Innovation in the Knowledge-Based Economy, Ottawa, 23-24 May 2001; M. Davison, The Legal
Protection of Databases, Cambridge University Press, 2003, pp. 259-263.
6

the ones, the stronger protection of which the European legislator had wished to
encourage42.
Moreover, the introduction of sui generis rights brought new management and
transaction costs, given that database owners and users had to incorporate these new
rights into their agreements43. Such costs were absent in the US.
Sui generis rights led to commercialization of information and severely
damaged the public domain44.
To sum up, European sui generis protection did not increase database
production, led to protection of unworthy collections, introduced new costs and
commercialized parts of the public domain45.
Setting aside experiments and regardless of opinions on creativity and
incentives, it is worth examining several protection rules and scenarios, so as to
highlight the need for classification of works.
3. What if each work was treated as such?
Under the European copyright regime, all products of human mind are treated
in the same way46. But is there anything really in common between a recipe, an
academic essay and a song?
A recipe aims at creating a decent meal. Is it reasonable to forbid modification
or use of such work (without the chef’s license) for “author’s” life plus a 70-year
period after chef’s death? Perhaps people should have the right to modify a simple
recipe. The exchange of recipes is an old practice, which has been and is still
encouraged in families or students in general. This free-use concept could “apply”
to works that aim at just inspiring people to only create something decent. This
category could include encyclopedias or even software47. In fact, free software
42

James Boyle & Jennifer Jenkins, Intellectual Property, id, p. 319.
Mark Davison, Database Protection, id, p. 179.
44
Mark Davison, Database Protection, ibid.
45
As some authors have aptly put it, for the first time in intellectual property history rights were
established on ideas and facts, such as our names or our streets’ names. See Maria Bottis, The Law
of Information, id, 2004, p. 69 (in Greek).
46
See article 2(1) of Berne Convention for the Protection of Literary and Artistic Works (“[…]
The expression “literary and artistic works” shall include every production in the literary,
scientific and artistic domain, whatever may be the mode or form of its expression, such as books,
pamphlets and other writings; lectures, addresses, sermons and other works of the same nature;
dramatic or dramaticomusical works; choreographic works and entertainments in dumb show;
musical compositions with or without words; cinematographic works to which are assimilated
works expressed by a process analogous to cinematography; works of drawing, painting,
architecture, sculpture, engraving and lithography; photographic works to which are assimilated
works expressed by a process analogous to photography; works of applied art; illustrations,
maps, plans, sketches and three-dimensional works relative to geography, topography,
architecture or science […]”).
47
Stallman argues that users of free software shall be free to execute the program for any purpose,
study its modus operandi and adapt it to their needs, redistribute copies of such software in order
43
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could be used in schools and universities, as it would enable students to create new
software by “experimenting” on such works and by proposing their innovative ideas
in a fast-moving world48. Norms on the distribution of free software would very
likely enable students to adopt some very important ideas, such as that of sharing of
scientific thoughts for the benefit of technological development.
An academic essay, on the other hand, is something different. It aims at
expressing ideas, opinions or knowledge. The modification of this work might
distort author’s thoughts and beliefs. Thus, works of this kind could be freely used,
either verbatim or in a wording that would truly express author’s opinions. An
obligation to quote the initial author could be included, given that this is the
practice that today’s (and old) academics follow when publishing their essays, in
which they mention and credit the author to whom their references are related.
Finally, a song’s purpose is to entertain people or -sometimes- to provide an
opportunity to think in depth. It has an aesthetic value and, hence, could be sorted
into a group, to which a painting or a novel could be added. These works are truly
sensitive as that they illustrate author’s personality and constitute her expression. In
this case, works could be further sorted into sub-groups and, hence, be protected
with regard to their “commercial life”. For instance, books, which readers usually
are interested to buy for short periods of time that -to some- do not exceed five
years following publication49, could be protected for such limited times50.
Thereafter, each sub-group’s commercial life could be measured and an author’s
right could be granted, so that the creator would be enabled to protect her work for
truly limited times.
The kinds of works are countless. However, they could be classified on the
basis of their nature and purpose51 to guarantee a specific protection for limited
times52 that would not exceed a “some-years-period”. After the expiry of that

to “help their neighbor”, improve the program, and distribute new improved software for the
benefit of users’ community. Richard Stallman, Free Software Free Society, id, pp. 43, 165.
48
As some authors put it, teaching non-free and proprietary software equals to teaching
dependence and addiction, Richard Stallman, For a free digital society, University of Bern, 2016.
49
As some commentators argue, commercial life of certain books or songs or movies does not
exceed a one-year-period. Lawrence Lessig, Free Culture, How Big Media Uses Technology and
the Law to Lock Down Culture and Control Creativity, The Penguin Press, 2004, p. 225.
50
Other authors allege that in case of books a ten-year-period protection could be granted (starting
from publication). Not because commercial life is that long, but due to “safety reasons”. Richard
Stallman, Free Software Free Society, id, p. 87.
51
See also Tassos Sakellaropoulos, Researchers and “Closed” Archives: Restrictions and Fluency
in Access, Workshop on Archives and Copyright (Proceedings 15.05.2013), p. 28. In Greek.
Available: https://www.eae.org.gr/images/ekdoseis_eae/pneymatika.pdf.
52
James Boyle, referring to Sonny Bono Copyright Term Extension Act, speaks of Congress’s
most stupid policy choice. See James Boyle, The Crime of the (20th) Century, How we threw away
our cultural heritage for no good reason (and whether Google Books will bring it back), Duke
University School of Law, 2009.
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period, any work, whatever its purpose would be, shall enter the public domain and
enable people to freely use it53 and, hence, promote arts and science.
4. What if Intellectual Property was not treated as (physical) property?
In many cases, term “theft” is used to express copyright infringement.
However, temporary rights of authors to protect their intangible works are not the
same as unlimited individual rights (in rem) that deal with property54. Such equal
treatment of different rights is misleading, given that the economic function (and
nature) of goods is totally different. Moreover, it is dangerous, as the equal
treatment may lead decision-makers to wrong decisions.
Rules that govern property are based on a physical reality, in which a landlord,
for instance, must be protected against potential deprivation by the state, or possible
infringement by individuals. Namely, the very tangible form and “physical
substance/status” of property, which is subject to the rules of nature, constitutes the
object of protection. The risk that has to be avoided relates to potential damages to
the object (e.g. breaking down a wall) or (to) possible deprivation, such as violation
of possessory rights or forced expropriation in favor of the state. Furthermore, if
one person owns a tangible good, e.g. a pencil, she will be the one and only person
able to use it. All others will be excluded from using or “consuming” this pencil.
Besides, production and reproduction of tangible goods cost and, thus, it is
reasonable to speak of theft.
Rules that govern tangible goods should not apply on certain kinds of
intangible information55, given present-day cheap or inexpensive creation and
reproduction techniques, which have radically changed art and science industry56.
Objects, as intangible information, are non-rivalrous and non-excludable57. Their
consumption by one person does not lessen another person’s use of the good and
See also Lawrence Lessig, Google books search settlement – Static goods, Dynamic bads, 2009,
Berkman Klein Center for Internet and Society.
54
See also Prodromos Tsiavos, Technological and Legal Aspects of Copyright Protection of
Audiovisual Archives: Beyond Copyright Law, (Re)appearance of user-author, Workshop on
Archives and Copyright, Proceedings 15.05.2013, id, p. 53. In Greek.
55
See Rebecca MacKinnon & James Boyle, Consent of the Networked: A Conversation about
Internet Freedom, Human Rights Law Society, Duke Law University, 5.04.2012, where Boyle
argues that property rules make no sense at all.
56
Mark A. Lemley, IP in a world without scarcity, New York University Law Review [Vol.
90:460], 2015, pp. 460-515.
57
See Lawrence Lessig, Code, Version 2.0, id, pp. 180-185; Lawrence Summers & J. Bradford
DeLong, The ‘New Economy’: Background, Historical Perspective, Questions and Speculations,
Economic Policy for the Information Economy, 2001. As Thomas Jefferson put it, “[…] He who
receives an idea from me, receives instruction himself without lessening mine; as he who lights his
taper at mine, receives light without darkening me […]” Thomas Jefferson, letter to Isaac
Mcpherson, August 13, 1813, Writings of Thomas Jefferson, 1790-1826, vol. 6, edited by H.A.
Washington, 1854, pp. 180-81.
53
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does not exclude others from accessing the same information. For instance, when
one copies an mp3 file, everyone else may as well copy this same file, which may
be simultaneously used by a global audience58.
Moreover, some works’ economic value depends on use. Namely, the more the
uses of a software, the greater the value it is worth. Thus, rules that restrict
accessing such works contrast with their economic function, while it is extremely
doubtful whether such rules are capable of motivating authors to produce e.g. more
software.
For reasons mentioned above, some authors suggest that such “internet works”
could be governed by laws, to which public goods are subject59.
5. Proposals for flexible solutions
Classifying works and treating intangible information as such by amending
current laws that govern Intellectual Property would take a long time. Potential
radical legislative amendments might be in contrast not only with international
acquis, but also with existing laws that effectively apply to traditional works.
However, one could, logically, not deny the different nature and dissimilar
economic function of each kind of works. Hence, flexible solutions could be
implemented to achieve the right balance between conflicting authors’ and users’
interests. Opt-in mechanisms could be activated to enable authors to express their
wish by a clear “affirmative action” with regard to the specific rights, which they
would wish to enjoy, and the sorts of uses, which they would wish to allow. In such
case, there could be different kinds of protection standards depending on the
author’s wishes, which would, at some point, ensure full and unimpeded access,
while leaving the “door open” to those who would “applaud” strict protection of
their works and perhaps commodification of their ideas.
To better understand the need for flexible mechanisms and classification of
works, let us mention an example emerged from a Greek reality. Suppose that ten
students need to study for university exams. The test will cover a number of
subjects included in a book freely available at the university library. However, there
may be only one copy of the book in the library. Hence, it would not be a good idea
for these ten students to study at the library by simultaneously reading this very
same copy of the book. As is often the case in Greece, students would very likely
borrow the book, visit a copy-shop and make copies of the book. Then all ten
students would study at their homes. Under Greek Law, the penalty for the copy-
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shop business owner, if she would have copied the book just once, is heavier60 than
the penalty provided for unintentional killing61. Moreover, the penalty for this
business owner, if she would have copied the book multiple times and, thus, have
engaged commercially in copying and committed a felony62, is as heavy as the
penalty for the mother who intentionally killed her baby during childbirth63.
Some would condemn the example mentioned above. It is true that copying
books without the author’s license, even for educational purposes, is illegal.
However, it should be noted that above penalties could as well apply to minors,
who download music and videos from the web on a daily basis, or to our children
that run software without license. We do not propose legitimizing piracy, but we
suggest that our children should not be treated as dangerous criminals.
Some might argue that the potential adoption of such opt-in mechanisms
would be in stark contrast with authors’ rights, for the protection of which
intellectual property law fights. It could be argued that these mechanisms would
introduce new risks; if creators were obliged to express their wish by a clear
affirmative action, some might not wish to publish their works under such
conditions and, hence, works would end up in author’s drawer. Moreover, in case of
no “clear affirmative expression”, works might be freely used by global audiences.
In the first case, as some might put it, we would face an unprecedented lack of
publications, while the second scenario as some might claim would automatically
turn authors into “servants of the public good”. But we do not propose legislative
amendments and, thus, copyright laws would normally apply in cases of no “clearexpression”. Besides, an author could, in any case, opt-in and express her wish for
strict protection.
Moreover, some could argue that opt-in mechanisms would violate intellectual
property law, since the latter may confer rights on authors for the benefit of arts and
science, albeit “first of all” grants rights to creators. Under the Universal
Declaration of Human Rights, the right to participate in the cultural life is
established64 and authors’ rights are mentioned as second65.
Regardless of sequence in which Universal Declaration’s provisions appear,
the value of works and authors’ rights are, indeed, very important. This is the exact
reason why it would be preferable to classify works and, thus, highlight their value
and to manage creations through flexible mechanisms and, hence, respect authors’
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true wishes. Although intellectual property rights might be one of legislator’s
greatest challenges, given that it is intellect that distinguishes between humans and
other species, as some authors argue, the amendment of the law is not the only way
in which problems may be solved, while, as commentators have aptly put it, the
more laws we have, the greater the injustice66.
6. Conclusion
Legal scholarship aims, among others, to submit opinions and proposals in
order to study rules that should or could govern any decision-making process.
Although such proposals could be understood as prescriptions addressed to the
legislative or judicial bodies67, the latter -as some authors argue- are not always
listening to academic advice that “they are not prepared to believe”68. Hence, many
academics in the field of copyright law address their opinions, not so much to
relevant decision-makers but, to the public. The latter may then hold the relevant
authority accountable for making or applying undesirable, or as some have put it
“bad”69 laws.
If some flexible solutions proposed above were desirable, they could constitute
a prescription for the management of works addressed not to decision-makers but to
the public or even better to the competent bodies active in the field of culture. Such
bodies, being responsible for “providing services” with the overriding objective of
people’s education, could look out of the window70 and undertake such initiatives
so as to classify works and activate opt-in mechanisms. This would enable users’
unimpeded access to knowledge, which should be promoted by new technologies so
as to guarantee users’ active participation in and, thus, awareness of decisionmaking process71.
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Besides, experience and knowledge, when shared, constitute foundations upon
which democracy72 can be built73. The latter can be understood as a “negotiation
process”, in which all interested parties actively participate in order to make final
decisions dependent on public’s wish74. Thus, implementation of flexible solutions
that would guarantee unimpeded access to and experiments in knowledge would
enable each user not only to contribute in her own unique way to creating new
intellectual movements but also to submit her own special proposals and ideas, as
the initiator of information revolution and democratization.
Would it be that unreasonable to distinguish between books and computer
programs, or between songs and academic scholarship? Why should users be
restricted and not be able to use recipes or software for a seventy-year-period after
the chef’s or the programmer’s death?
If it is true that multiple art movements, such as Jazz or Drama 75, or important
scientific works, like GNU, were created due to unimpeded access to previous
works, then we have already been denied “many jazz movements”. And if some are
not interested in “a-new-Jazz”, then it should be noted that information, upon which
one has to stand so as to create this “new-Jazz”, is imprisoned in same place, where
items of information, which could be used for the creation of a drug that would treat
cancer or even aging76, are enclosed.
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